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         March 13, 2013 

 

The Honorable Eric H. Holder, Jr. 

Attorney General of the United States 

U.S. Department of Justice 

Robert F. Kennedy Main Building 

950 Pennsylvania Avenue, N.W. 

Washington, D.C.  20530 

 

Dear Attorney General Holder: 

 

  It has been nearly four years since DOJ Pride’s Board of Directors met with you to suggest 

ways in which the Department could improve the work environment for its lesbian, gay, bisexual 

and transgender (LGBT) employees.  We write to provide you with an update on the progress 

that has been made to date, as well as the work that remains. 

 

  There is no question the environment for LGBT employees of the Department is much 

improved since your arrival at the Department four years ago.  Since that time, we have 

witnessed many successes, thanks to your leadership and the effort of countless Department 

officials and employees.  Some of the highlights are:  the inclusion of gender identity in the 

Department’s Equal Employment Opportunity (EEO) policy; Department-sponsored trainings for 

managers on sexual orientation and gender identity in the workplace; greater communication and 

cooperation between DOJ Pride and Department leaders and officials; the increased visibility of 

DOJ Pride and its programs within the Department; the selection of openly lesbian and gay 

individuals to fill senior level positions in a number of Department components; and the creation 

of affirmative employment programs within each Bureau of Prisons institution.  We would be 

remiss if we did not also mention the positive impact other actions by the Department have had 

on the morale of its LGBT employees, including the Department ending its defense of Section 3 

of the Defense of Marriage Act, the Department filing a brief opposing Proposition 8, your 

advocacy on behalf of the Shepard/Byrd Act, and the excellent work of the Civil Rights Division 

and United States Attorneys’ Offices related to school bullying, hate crimes, police misconduct, 

and HIV discrimination. 

 

  For all of this, we are truly thankful.  But very significant barriers to full workplace equality 

remain, and our work – meaning, we think it is now safe to say, both DOJ Pride’s work and the 

Department’s work – is not done until those barriers are completely dismantled.  Below, we 

highlight five steps we believe the Department needs to take to ensure that the promise of full 

workplace equality for its LGBT employees becomes reality sooner, rather than later.   
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1. End and remedy the disparity in employee benefits as soon as possible. 

 

a. Start planning now for the eventuality that DOMA will be struck down by the 

Supreme Court, so that equal benefits can be extended to lesbian, gay and 

bisexual employees without delay. 

 

  DOJ Pride expects that the United States Supreme Court will find the Defense of Marriage 

Act (“DOMA”) unconstitutional when it rules on the United States v. Windsor case in early 

summer.  We urge the Department to start preparing now for that possibility so that it will be in a 

position to extend health insurance and other long-awaited benefits to the spouses and domestic 

partners of Department employees immediately after such a decision is issued.  Given how long 

our members have waited for equal benefits, we believe the Department should take every step 

possible to avoid any delay in implementing such benefits.  Specifically, we recommend that the 

Department immediately set up a working group to determine what steps need to be taken before 

early summer to ensure that there is no delay in providing these benefits.   

 

b. Ensure that benefits are extended not only to same-sex spouses but same-sex 

domestic partners, as well. 

 

  We believe it is important that health and other benefits be extended not only to those same-

sex couples who reside in states where same-sex marriage is available, but also to those who 

reside in states where same-sex marriage is not recognized but who are in domestic partnerships 

eligible for recognition under current Department policies and procedures.  Equal rights and 

benefits should not depend on a couple’s ability to afford to travel to a state that allows same-sex 

marriage.
1
  We ask that the term “spouse” be interpreted broadly to include a federal employee’s 

same-sex domestic partner (in states that do not recognize same-sex marriage) or, alternatively, 

that the current system in place at the Department to grant same-sex domestic partners of 

Department employees relocation and other limited benefits be extended to apply to all federal 

employee benefits, including health insurance. 

 

c. Ensure that employees who have been discriminated against are made whole 

and receive benefits retroactively. 

 

  We also ask that the Department, in order to remedy the effect of past discrimination against 

its employees, allow Department employees who have paid out-of-pocket costs for premiums for 

health insurance and other benefits be permitted to submit claims for compensation, retroactive 

to June 2, 2010, the date of the President’s memorandum regarding Extension of Benefits to 

                                                           
1
 For example, a couple residing in Miami, Florida, would have to travel 2,100 miles round trip 

to marry in Washington, D.C., the nearest jurisdiction that permits same-sex marriage. Roundtrip 

airfare for two costs a minimum of $440.  Couples residing in Puerto Rico, Hawaii, Guam and 

the Northern Mariana Islands would have to fly to a state (or foreign country) that permits same-

sex marriage, with roundtrip airfare for two traveling to the nearest U.S. jurisdiction where same-

sex marriage is legal amounting to $725, $1,200, $4,100, and $4,160 or more, respectively.  See 

Expedia.com (lowest airfares for two people traveling on July 1, 2013). 
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Same-Sex Domestic Partners of Federal Employees.  This would be a clear statement of the 

Department’s support for its employees who have experienced discrimination for many years, 

and it would be consistent with the Department’s and the President’s position on the importance 

of achieving a full measure of equality for LGBT individuals. 

2. Advocate for LGBT-related legislation and executive action. 

 

The Department has been and should be at the forefront of legislative reform, particularly 

where discrimination against its own employees (and, more generally, employees of the United 

States) is at issue.  The Department should advocate for proposed legislation that would end the 

ongoing discrimination suffered by its employees, such as the Respect for Marriage Act and the 

Domestic Partnership Benefits and Obligations Act.  The Department should also continue its 

advocacy in support of the Employment Non-Discrimination Act.  Finally, the Department 

should advocate for an Executive Order protecting government contractors from sexual 

orientation and gender identity discrimination.   

 

3. Conduct a Department-wide survey to evaluate the workplace climate for LGBT 

employees and address any issues that are found. 

 

It is our firm belief that the Department will have limited success addressing the challenges 

of creating a truly inclusive workplace for LGBT employees unless it understands the extent of 

any problems faced by LGBT employees and the reasons behind them.
2
  Conducting a climate 

survey to determine what the experiences of LGBT employees are across the Department is 

critical to developing such an understanding.  In fact, such a survey already has been drafted and 

has been ready to roll out, in one form or another, since August 2011.  In March 2012, former 

Associate Attorney General Tom Perrelli approved it.  Our understanding is that is has been 

pending in one or more leadership offices since that time.  We urge the Department to conduct 

the survey without further delay. 

 

4. Start collecting demographic and employment data on LGBT applicants and employees 

in the same way demographic and employment data is collected for other groups of 

applicants and employees  

 

The Department’s EEO policy states that the Department “will ensure that all programs to 

recruit, hire, train, develop, promote, reward, and discipline employees are conducted in a fair 

and consistent manner, and solely on the basis of merit.”  In order to evaluate whether these 

programs are being conducted in a fair and consistent manner, the Department must be able to – 

and, in most cases, does – measure how different groups of employees are faring in this regard.  

The Department does not collect information on the number of LGBT employees it hires and/or 

                                                           
2
  We know that problems persist.  For example, in response to a recent announcement to a group 

of Department employees that DOJ Pride is starting a mentoring program for LGBT employees, 

DOJ Pride received derogatory emails from current and former Department employees.  One 

questioned the worth of such a program (even though similar programs exist for other groups of 

employees) and indicated she was glad she would soon be eligible to retire.  Another (former) 

employee used crude and offensive language to harass LGBT employees.  

http://www.justice.gov/jmd/eeos/08-eeo-policy.pdf
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employs, however, and it is therefore unable to determine whether LGBT employees are being 

recruited, hired, trained, developed, promoted, rewarded and disciplined in a fair and consistent 

manner, and solely on the basis of merit.  The Department should start collecting this 

information on a voluntary basis.  

 

5. Bring the Department’s EEO regulation and EEO complaint processing procedures in 

line with current law and policy. 

 

a. Update the Department’s EEO regulation to reflect changes to the 

Department’s EEO policy. 

 

The Department’s EEO policy was updated in 2011 to make explicit mention of gender 

identity (among other things).  The Department’s EEO regulation has not been updated to reflect 

this change.  Although, as the Equal Employment Opportunity Commission (EEOC) recently 

made clear (see Macy v. Holder), gender identity discrimination is sex discrimination, and the 

current EEO regulation prohibits sex discrimination, we think the regulation should be amended 

to state explicitly that gender identity discrimination is prohibited sex discrimination and to 

reflect other changes to the EEO policy, to wit: 

 

It is the policy of the Department of Justice to seek to eliminate discrimination on the  

basis of race, color, religion, sex (including pregnancy and gender identity), sexual 

orientation, national origin, marital status, political affiliation, age, physical or mental 

handicap, genetic information, status as a parent, or any other non-merit factor in 

employment within the Department and to assure equal employment opportunity for  

all employees and applicants for employment. 

 

b. Amend existing EEO complaint processing procedures to reflect that gender 

identity discrimination is sex discrimination, and that sexual orientation 

discrimination is also sex discrimination in certain circumstances. 

 

Under the Department’s existing EEO order, EEO complaints are processed using two 

different and unequal tracks:  one for claims of discrimination on the bases of sexual orientation, 

gender identity, and status as a parent; and another for discrimination on the bases covered by 

Title VII of the Civil Rights Act of 1964.
3
  Consistent with the EEOC’s decision in Macy that 

gender identity discrimination is sex discrimination, the Department’s EEO order should be 

updated to reflect that discrimination on the basis of gender identity is discrimination on the 

basis of sex, and that complaints of gender identity discrimination should be processed under 

Title VII as complaints of sex discrimination.  The order should be further revised to state that, in 

certain circumstances, lesbian, gay and bisexual individuals may also experience sex 

                                                           
3
  The Title VII track entitles the complainant to appeal an adverse Department decision to the 

EEOC, and to receive back pay, equitable remedies, and monetary remedies (reasonable 

attorney's fees and costs, and compensatory damages) when there is a finding of discrimination.  

By contrast, the non-Title VII track entitles the complainant only to a final decision by the 

Department’s Complaint Adjudication Office (without right of appeal to the EEOC), and, when 

there is a finding of discrimination, only back pay and non-monetary remedies.   

http://www.justice.gov/jmd/eeos/08-eeo-policy.pdf
http://www.law.cornell.edu/cfr/text/28/42.1
http://www.eeoc.gov/decisions/0120120821%20Macy%20v%20DOJ%20ATF.txt
http://www.justice.gov/jmd/hr/hrorder/chpt4-1.htm
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discrimination, including sexual harassment or discrimination because of a person’s failure to 

conform to sex-stereotypes, and are entitled to have their complaint processed under Title VII.    
 

*  *  *  * 

 

Thank you for your continued support.  We would be happy to meet with you to discuss 

our concerns and recommendations. 

      

Respectfully, 

 

     /s/ 

 

     Marc Salans 

     President 

 

 

 /s/       /s/ 

 

Trevor Blake      John Elias 

Vice President      Secretary 

 

 

  /s/       /s/ 

 

Chris Hook      Deirdré Emmes  

Treasurer      Board Member 

 

 

/s/       /s/ 

 

Chrysovalantis Kefalas    Judith Levy   

Board Member     Board Member 

 

 

/s/       /s/ 

 

Melissa Schraibman     Bijal Shah 

Board Member     Board Member 

 

 

 

 

 

  


